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L H\ITRQDUCTIQN

Tilis:is a response on behalf of the respondenté, Mark E Romano and Robin J. Romano, to
the appeal by petitioners, Ann Morgan Zimrﬁefer and Gerald Lee Zimmerer, of a Final Ordér entered
by the Circuit Court of Nicholas County, West ‘;f irginia, awarding surnmary judgment in favor of
the Ro111anos. The parties in this case by agreémen‘t submitted theif respecti;ve motions for summary
judgment for detennination by the Circuit Court of Nicholas County, West V irginia. The lower
court found that the West Virginia De’partmeﬁt of Transportation, Division of Highways, properly
transferred to ROmanos anarea of right-of-way containing 1.18 acres, being partof20.29 acres, more
or less.

By Final Ofd_er entered August 18, 1971 in that certain civil action styled West Virginia
Department of.Hz'ghways. vs. Williom Guy ﬁ'jlf, et al., Civil Action No. 2127, tﬁe West Virginia
Depar_tment of Highways was vestéd_ with title to a right-—of-wéy over the subject property by virtue
of i‘té condemnation of the subject 20.29 acres; more or less.! Said right-of-way is broken dox}\rn aé
]2.99 é,cres, 3.82 acres and 3.48 acres, more or less, totaling 20.29 acres, more or less,

The Romanos are the owners of fhe'residue of the tract from which the 20.29 actes of right-
of-way derived b@ing a tract originally containing 82.65 acres, more or less. Said 82.65 acres less
the _20.2'9 acres 6f rigﬁt-of—way praviously vésted in the West Virginia Dépaﬁment of Highways by

| the aforémentiohed_Order ié the sam_e.real estate ctheyed_to the defendants. by deed of Greenwood

T imber; Inc., a West Virginia corporation, date_d November 19, 1998 and recorded in the Office of

'See Exhibit No. 1 to Romanos® Second Motion for Summary Judgment.
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‘the Clerk of the County Commis_sion of Nichoias County, West Virginia in Deed Book 388 at page
748 | o
The Circuit Court properly conclﬁded that the Division of nghways had a statutory duly _
' pursuant to West Vzrgzmu Code §17 -4-47(4)(b) 1o Plowde Romanos with access to the public
h1ghway which was aceomphshed by the transfer ofthe 1. 18 acre rlght;of—way Further the Circuit
Court properly concluded that the Roman‘os were abutfing land owner_s as defined under West
Virginia Code §17-2A-19 and that the Zimmerers were not "‘pri.llncip'al _ab‘utting land owners” as
deﬁﬁed therein. As the Zimmerers were not principai abutting land owners, they were not entitled
to priority in the pu1chase of Sr:ud excess rlght—of-way Fmally, the Circuit Court propeﬂy concluded
that the Zimmerers had no title to the underlymg or serv1e11t estate wh1ch is the subjeet of the
underlying action for the reason that their predecessors coniveyed all of their right, titie and interest -
in and to said servient estate fo the: Romaﬁos’ predecessors in title, Gfeellwood Timber.?
| 1. STATEMENT OF FACTS
Theproperty which is the subject of the mlderlying proceedings is an _a:rea comprised 0f20.29
acres, being a part of an originel 82.65 acres Hi_ll.traet. The’20.2__9 acres does not encompass any
portion of oﬂﬁer properties of the Zimrherers'. It does not encompass any pro.pert.y previously owned.
by the appellants or their predecessors in tﬂ:} In 1971, pursuant to conde‘nﬂaﬁon'preceedings the
West Vlrgmza Department of nghways acqulred three tracts of nonncontrolled access right- of—way

totallng 20 29 acres of the original Hill property. Subsequently, the Romanos’ predecessm in title,

Greenwood Timber, ob’_cained title to the 82.63 acre Hi-ﬂ tract. In fact, the Hill heirs deed to.

2 See Exhibit No. 2 to Romanos’ Second Motion for Summary Judgment.
? See Exhibit No. 3 to Romanos® Second Motion for Summary Judgment.
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Greenwood Tiniber contains a mee’ts and bounds description of the entire origiha_i 82.65 acre tract.
Thereafter, said deed recites that 'thére was réserved only %he_ 20.29 acres of right-of-way previously
vested in fhe West Virginia D'epar-tment of Highways;.r The deed coﬂtains nol Iénguage that reserves
to the Hills any portion of the residue of the 82.65 acre parcel. Greenwood Timber subsequently
conveyed said tract to -the Romanos 1*eservmg_ onIy the 20.29 acres previously vested in the
Department of Highways and additional Iands which are not part of these 'proceedings.;
Subsequenﬂy, the West Virginia Department of Transportatlon, D1V1Slon of ngnways ‘

| determmed that a portwn of said lands taken in the 197 1 condemnatlon action were no 10nger
necessary - for public highway purposes. The Department of Transportation rec.ognizing its
obhga‘uon pursuant to West Virginia Code §17 4- 47(4)(b) to provide the Romaﬂos w1th a right-of-
way to the public mgnway and further that the Romanos were abutiing iand owners as defined under
West Virginia Code §17-2A~19, conveyed 1.18 acres of the excess rlgh't—of-way to Romanos.

Prior to 2002, Ann Morgan Zimmerer obtained various quit claim deeds from the HIill heirs
purporting fo convey to her any right, title and interest the Hill heirs had in and to the 20.29 acres.
However, as noted, this is contrary to the Iallguage contained in the deed from the Hill heirs to
Greenwood Timber. |

.At approximately the same time of the tra;nsfér froin the Departfnent of Transportation to the
Romanosj Ann Morgan Zimmerer obtained excess righi-of-way from the Department of
Transportatidn abutting cher.land's owned by her. The effect of transferring to Ann Morgan

Zimmerer the excess right-of-way which ultimately was conveyed to the Romanos, would have been




to landlock the Romanos.* Consequentlyg the Department of Tza.nsportat]on Would have been n
the Romanos with a right-of-way to the pubhc hlg.hway

Addithﬂﬁlly, it is clear that the dlrectol of the Departmout.of ransportation has wide
diecretion in conveying excess right-of-way. In this particular case, the Directo;' did not-abuse his
discretion in light o.f the Department’s stat.utofy duty tolprovide Romanos with access to th.e pul:l)l.ic
highway. This is exactly what was a.ccompl_iéhed in eoﬁVeylog to the Romanos the 1.18 eores of
right-of-way pleviously vested in the Department .o.f Transportation. As the Departmient of -

| Transpoftation met its statutorj burden, the remaiﬁ_def_ of the Zinﬁﬁerere”_ claiins were moot.
Consequently, there were no genuine issues of fact to be determine_d and the Court properly entered
jodgment in fevor of the Romanos on the issues presented to llle Court.

Therefore, lhe circuit court Was correct in detennining that the deed from the Hill lleirs to”
Greenwood Timber only reserlred the right—of—wey previously acquired by the West Virginia
Department of Transportation by xliz'tue .of.the condemnatioo proceedings in 1971 as there was no
language contained in the Hills heirs® deed to Gi'eenwood reserving a;ny additionai '-properties to
them. As the Hill he1rs failed to reserve the servient estate in the 20.29 acres, lhey had nothing to :
transfer to the appellant herem Ann Morga'i Zimmerer, by virtue of the various quitelaim deeds.
Therefore, Amn Morgan metlerer Was not an abuttmg land owner entitled to any preference ln the -

| acquisition of the surplus highway right-of-way.

* See affidavits of Mark E. Romano and Robin J. Romano to Plamuffs Motion for
Summary Judgment and Motion of Romanos for Summary ludgment
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Furthermore, as the parties agreed to submit their respective motions for summary judgment,
- the parties acknowledged by virtue of their filing of these motions that there were no genuine issues
of fact to be determined between the parties. Therefore, the Circuit Court of Nicholas County did

not err as a matter of law when it held that the Zimmerers own no portion of the 82.36 acres, more

or less, and that the Zimmerers were not “principle abutting landowners” as they were not the

original persons from whom the property was originally taken in 1971. Further, the Court correctly
ruled that the Zimmerers were not entitled to any pre‘fereﬁce in acquiring any portion of the surplus
right-of-way as they were not abutting land owners. As the parties mutually submitted their motions

for summary judgment, obviously fshére were no genuine issues of fact to be determined by the fact

~ finder. Therefore, the Romanos respectfully request that the Court deny the Zimmerers petition for. -

appeal and affirm the Order of the Circuit Court of Nicholas County, West Virginia.
[1I. DISCUSSION OF LAW

(A) STANDARD OF REVIEW

This case arises by virtue of the Zimmerers’ appeal of the Jower court’s award of Summary

Judgmeﬁt in fa\}or of the Romanos. As ndtecL the Zimmerers and Romanos agreed to submit their
respectivé 'motions_ for summafy judgment. Af that point, each party asserted that there were no
genuine issues of fact between fhe parties. In fact, the parties participatéd-wiih the Court without
objection in faslﬁoning the legal issues to be determined. Only after the Mo;cion for Summary
J udgme.nt was grante.d in favor of the Romanos did the Zimmerers complain and assert that there

were issucs of fact _to' be determined. At this point, any objections they had were waived.

Appellate review of a Circuit Court’s Order entering summary judgment is de novo. Koffler '

v. City of Huntington, 196 W‘,Vé..202, 469 S.E.2d 645 (1996). This standard also applies to the

5
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appellate court’s review of an iAS_suq'of .statﬁtory inferpretation. Chrystal RM. v. Charlie A.L., 194
W.Va. 138, 459 S.E.2d 41.5' (.I 995). However, unless the judgment of the iower court is plainly
wrong, the court must affirm it. S‘erge V. Marney, 165 W, Va 801, 273 S E. 2d 818 (1980) “On-
appeal to this Court, the appellant bears the bmden of showing that thcre was error in the
proceedings below resulting in the judgment of which he complains all presumptions being in favor.
of the correctness of the procéedings,' and judgment in and of the trial court.” Ross v. Ross, 187
W.Va. 68, 415 S.E.2d 614 ( 1992)_ “Wh_éﬁ the evidence is conflicting, unless the circuit éouﬂss
“conclusion is plainly wrong, the decree appealed from will be afﬁrﬁled.” Naugh?on_ v. Taylor, 50
W.Va. 233,40 S.E. 352 (1901) Therefore, the détermination of the lower court can only be set aside
on ap_peal if it is determined to be clearly eﬁoneoﬁs. |

> v ey P I

(B) THE CIRCUIT COURT’S t,UN CLUSION THAT THE ROMANOS WERE
VESTED WITH FEE SIMPLE TITLE TO THE 1.18 ACES WAS PROPER AND

SUPPORTED BY THE EVIDENCE
The issues befqré the Court in this _ina.ﬁ:er are relatively simple despite fhe assertions in the
appellant’s brief. The ﬁrsf issue is whether the Circuit Court of Nicholas County, West Virginia,
éppropriately interpreted the deed from the Hill heirs to Gre.enwood: Timber. _Iﬁ that regard, the
Court found that the Hill heirs reserved nothing except the right-of-way obtained by the West
Virginia Depaﬂment of Highways in 1971. The H.ill deed described the entire 82.65 acre original
{ract reserving only thérefroﬁ the 20.29 aéres of right-of-way previously condémned by the West
.Virgini'a Department of I{-Iiglw.vays° The.refo.re, it is the positidn Qf the Romanos_that the deed is not
ambiguous and clezﬁ‘ly .conveys fhe §2.65 acres .reser\./ing only the 20.29 -acfes of right-of-way
previouély'condemned by thé West Virginia Department of Transportation. Therefore, the circ_uit

court properly concluded that the Hill heirs retainéd no portion of the 82.65 acre parcel.




However, in the event that the Coui*t views the déed as a.mBiguous,_ .a leading case applicable
to the facts in this case is Weekly v. Weekly, 126 W.Va. 90, 27S.E.2d 591 (1943) W’i}i@h pro.vides ‘that
“If the language of a deed be unambiguoué, and the language employved -has a §0111m0n and accepted
meaning, there Woﬁld seem 1o be no reason *;arhy we should seek to attach th;aréto a meaning and
interprefat_ion different from that._commonly accef)ted. Where adeed will admit of two constructions,
| tﬁe constructioﬁ which favors the Grantee will be adopted.” Inthe évent that the Court finds that the
Hill/Greénwood deed..contains an ambigﬁity,'without a doubt, the facts of this matter in light of the
rules of éon_stmctibn as provided in Weekly with regard to the deed as nbted above, compé_lled the
loWer court to rule in favor of the Romanos., Additionally, this Court is compelled by Weekly to
construe any ambiguity in the deed against the Hill heirs and té hold that the Romanos Wefe vested
.'with fee simﬁie ﬁﬂe to the 82.65 acre parcel subject o.niy .to the Wesf Virginia Depariment of
Transportation’s right-of-way of 20.29 acres.

Additionally, the quitclaim deeds .from the Hill heirs to Ann Morgan Zimmerer actually
conveyed nolthing.S These deeds are quitclaim deeds conveying whatever interest, if any, the Hill
._ heirs had i.n said tract to Ann Morgan Zininqerer. .As th.el Hill heirs owned 1o interest in said tract,
and apparently never asser_ted an interest in said fract prior to the filing 'of the underlying case, these
deeds coﬂveyéd nothing to Ann Morgan Zi.nuﬁerei‘. |

‘A quitclaim deed is defined in Black’s Law Dictionary as “a deed that .c.:lo.nveys a grantor’s
complete interes.t oi' claim in certain real property that neither warrants ﬁor pfo fesses that the title is
valid.” Further, “a quitclairﬁ deed purpofts to convey only the grantor’s pfésent interest in the land,

if any, rather than the tand itself. Tt’s usé excludes any implication that he had good title, or any title

* See Exhibit No. Sto Romanos’ Second Motion for Summary Judgment




at all...” Robert Kratovil, Real Estate Law (6% Ed. 1974). In shost, it is compelling {:hat the Hill
heirs utilized a quitclaim deed to convey any interest they mey have to Ann Morgan Zimmerer. By
virtue of _‘their @u"cc_laim deeds,.the .H.ﬂl heirs did not Wafrant title fo the éroiaerty and by implication
they claiined no title to the subj ect real estate wh.atsoever.. It is_quite .compeﬂing te nete that the
| quitclaim deeds were prepafed bﬁr Ann Zimmerer. |

In Maddy v. Maddy, 87 W. Va. 581, 105 S.E. 803 ( 1921) the Court held that “in construing
a deed wﬂl or other wrlttcn instrument, it is the duty of the Court to construe it as a whole taking
and considertng all the par"ts together, giving effect to the mtentlon of the part_les whenever that is

'reasonably clear and free from doubt, unless to do so will violate some principle of law inconsistent

therewith.” In White Flame Coal Co. v. Burgess, 86 W.Va. 16 102 E. 690 (1920), the Court found

that in cases where the intent of the parties to a deed is unclear and no ot‘ner rule ef con.stru.ctiejn can
resolve the ambiguity, that doubt is resolved in favor of the grantee.

This Hﬂ 1/Greenwood deed purports to convey 82.65 acres deqcnbed in said deed. Theredfter
the only Ianguage limiting the extent of the grant is the Ianguage descrlbmg the 20.29 acres

outconveyance to the West Virginia Deparhnent of H1ghways Obvmusly, the d:raﬁsmanshlp of this

deed was poor especially in light of the fact that there was never an outconveyance to the West

Virginia Departnent of Highways in the first instance. Title vested in the West Vlrgmm Department
of Htghways by virtue of a court order It is clear from a review of the deed that all parties
incorrectly mterpreted the condemnation order as vesting fee sn*nple interest to the 20.25 acres in the
Department of Highways. ‘There are no other words of limitation in the Hill deed which arguably
apply. T herefore in considering the entire Hﬂl/(}reenwood deed in this matter in that it purpom fo

convey the entire 82.65 acres descnbed therein and the only WOI‘dS of hm1tat10n contamed in T:he




-deed described the property previouéiy vested in the West Vi?rginia .D:epartment Qf ﬁighways |
containing in total 20.29 acres, the deed 'is_ cIeaf when considering it'é é’ntirefy that tﬁe only
reservéﬁon was a ri,ght—of-way. There is ﬁo ianguaoe in the 'deed resgrving the'ser_vient 20.29 acres
to- the I—Iﬂls Therefore, the Romanos assert thatin the first mstancc there is no ambiguity in'fhat the
deed clearly con‘veys to the Romanos’ pred_e(:essor _82.65' acr:es, fesé_rving only the 20.29 acres vested
in the West Virginia Department of Highways by viﬁue Qf the 1971 Condélhnation Order. Howeverj
shoﬁld the Court determine that the deed is émbiguo_us, the rules of co.nstructi(')n provide that the
-intent of the pé_rties must be gleaned from thei"ou;.c.omf;rs of the d_ocuinent. In the event that the
intentioh of the parties cannot be determined from .a re{riew of the ent_ife document, such am_b'iguity |
is construed ag_airist the Grant.ors, the Hill heirs, _aﬂd in favor ofthe Gran't_ee; Greenwlood Timber, the
Romanos’ pred.ecessor in iitle. |
The iaosition 61“ the Zﬁnﬁcrers in their_brief is contrddictory., In the first instance, they_ argue
that the West Virginia Department of T ransporfation by virtae of West Virgfnz;é Code §17-2A-17 can
only be vested with a ri ghf—of—way and not fee simple title. However, in theii*.arguments with 1°egard
“to the construction of the Hﬂl deed, the appeilants seemmgly argue that the language in the deed'
purports to reserve to the Gra,ntors the servient estate sub} ect to the 20.29 acres vested in the West
V1rg1ma Depamnent of Transportatimi... Obvmus]y, as the West Vlrglma Department of
Transportatlon can only be vested W1t11 a rlght of-way by virtue of §17-2A-17 of the Code, the |
language in the deed can only reserve the 20.29 acres of right-of-way. Consequently, as the dced
description in the Hill heirs deed to Greenwood descmbed the entire 82.65 acres reserving only the

right-of-way vested in the West Virginia Departmemt of Highways, cIearly the deed conv_eyed the




entire 82.65 acre p.ar'cel, inéiuding the 20.29 acres of servient estate subject to-the West Virginia
Departnlént of Highway’s 20.29 acres rigiit-ofuﬁiay. _ '.

The Romanos strongly take issue with the assertion of the a,ppellants tﬁat the Romanos
engaged in subterf‘qge. As can clearly be obscrved from a review of the deed conveying the 1.18
acres from the West Virginia Depaﬁmen‘t_ of Transportatlon, Division of Highways, to the Romanos,
the deed was prepared by the West Virginia Department of Tfanspbrtatioﬁ, Division of Highways,é
There is nothing in the record in this case to indicate that the Romanos had ény role in the drafting
of'this déed. ‘The inclusion of the allegét-ion of subterfuge in the appellants’ briefcan iny be 'Vi¢wed
as an intent on the part of the appellé.nts to Wrbngly cast the Romanos in some sort of bad light or
accuse them of wrongdoing -before the Court., To assert‘that the Romanos have the abilitjr to
manipuiate a state agency in a mafter involving a $2,600.00 interest in land, is simply ridiculous.

Based upon the rules of construction, the Circuit Court’s c’:onclusmn that the Hill heirs
reserved nothing but the 20.29 .acres of right-of-way previously vested in the West Virginia
Department of Transportation, Division of Higﬁways, 18 clearly correct and supported by the
evidence.

(C) THECOURT CORRECTLY CONSTRUED WEST VIR(JINIA CODE §17-2A-19
IN CONCLUDING THAT THE APPELLANT’S WERE NOT PRINCIPAL
ABUTTING LAND OWNERS ENTITLED TO THE RIGHT OF NOTICE AND
FIRST REFUSAL OVER ALL OTHER ABUTTING LAND OWNERS TO
PURCHASE THE DIVISION*S VACATFD RIGHT-OF-WAY

As the deed from the Hill he1rs to the appellant herem Ann Morgan Zimmerer, conveyed
nothing, the appellants were not entitled to any preference Wlth regard to the transfer of excess right-

of-way at issue in this case. The West Virginia Department of Transportation, Division of

5 See Exhibit No. 4 to the Romanos’ Second Motion for Summary Judgment,
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Highw_ays, is statutorily aut.horized‘by virtue of §17-2A-1, et seq... of the dee to declare excess
property not necessary for state road purposes as surplus pIOperty and sell same. This procedure for
selling €XCEeSS right—éfwway .is set out in §17-2A-19(c)(1) of the Code. The pfovision. provides an
altémative method for tranéferring surplus brop ity in that propel ty shall ve first offered to the
| principle abutting land owﬁeré. Prinéiple abutting land owner is defined in §17—2Axl9(c)(3)(A)(i)
of the Code as an individual from whom the real estate was ac,qmred or his or her surviving spouse
or descendent Clearly, Ann Morgan Zimmerer does not meet the definition of a principle abutting
land owner as she is not the person from whom' the property was acquired, his or her surviving
spouse or a descendent. In McCoy v, Van)cirk, 201 W.Va. 718, 500 S.E.Zd 534. (1997), the Court -
.found that this refefenced .sta.tutory provision creates three different groups of pbtential purchasers
of surplus highway pfoperf;y_. These individuais are abuﬁing land owners, princiﬁie abutting 1aﬁd
owners and the general public. The appeﬂanfus do not belong to any of the three classes entitled to
first preference. In Mills v, Van K_z'rk, 192 W.Va. 695, 453 S.E,Z.d.678 .(1 994), the Court dete_rminéd
that the Commissioner of ITighways is Véstéd with reasonable discretion in determining the intended
rﬁeahing of the statute and the Court may not substitute its judgment for the Commissioner’s in the
absence of an error of law or arb.i'tra.ry, oppressive or manifesf abuse of authority. None of these
elenients exist in this case. Further, if the Court adopts the appellants pc)sition that the appellants
are principal abutting landowners, the Romé.nos for the same reasons are_likewise principal abutting
landowners. -

The Romanos have been determined by the lower court to be the abutting land owners.
Add.itioﬁaﬂy, as the appellants he%ein are not abutting land owners as they acquired nothing in their.

deeds from the Hill heirs, they were not entitled to any preference under the statute and in light of

ST




the holding in Mcéoy. The right—of—w@ vested in the West Virginia Deﬁartmént of Transpdrtaﬁon
by virtue of the condemnation order in 11 971 lies between the Romano 82.65 acre tract and the pubuc
| hlghway Add1t1onaﬂy, the Romanos were vested with title to the servient estate in the 20.29 acres.
_Therefore, the Romanos are clearly the abutting and owner. AsMs. Zimmerer received nothing by
virtue of the quitclaim deeds' from the Hill heirs, she i3 not entitled to preference as she is simply a
member of the general public. Abﬁtting I-aﬁd owners have priority over the general public under the
Code and in light of the holding in Mills. Given the discretion the Commissioner of the West - |
Vi irginia Department of Transportatlon has, the department properly transferred the property to
‘Romanos and the circuit court properly afﬁrmed same,

Addmonaﬂy, as set forth in §17 4- 4’7(4)(b) of the Code which prowdes that “except for
where the right of access_nas been limited by or pursuant to law, every owner or occupant of the real
property abutting_upon.an.y existing.state highway hés a i‘ight of reasonable means of ingress to and
egress from such highway....” Therefore, the West Virginia-Deioa.rtment of Transportation, Division
o.f Highways, is mandated by statute to provide the Ronﬁanos with access from their 82.65 acre
residue to the 'public highway. Given the wide discrectiop the commissioﬁer has és set forth in Mills
to.declare excess rights of way and the Statutory‘ _mandate of §17-4-47(4)(b) of the Code, this was
exa.ctly what was accomplished when thé C@mmissioﬁer deeded tb_ the Romanos the West Virginia
Department of Transportatibn.’s interest in the 1.18 acre parcél..

By virtue of this statutory pr0v1si§n if the 1.18 acre parcel was détermmed fo be excess
property, the only personb or entlty that could acquu‘e the rlghts of the West Virginia Department of
’Iransportatwn were fche Romanos. By 'vestmg title in the 1.18 acres in the appellants, the

Commissioner would be in violation of §17-4-47(4)(b) of the Code in that the Romanos access to
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the public highWay would'i)e. cﬁt'off and the West Virginia Dep art;ment of leansportaﬁen would't_hen'
be forced o reacqﬁire by whatever means access for the Romanes.

When viewed in consideration of the fa_dé in this case, t_he statutory provisions set forth
herein manciat_e a élear courée of action for the Comrhissianer of the West Vi_rg.inia. Depaﬁﬁqent of
Transportation, Difiiéion of ﬂighways. As there were no principal abutting landowners and the
Romanos were the only abuﬁing Iand owners and as the Comm_issibner was rr-landated.by statutory
provision to provide the Romanos Wlﬂ’l access to the public highway, once the property was
determined to be excess property, the Commissioner éould énly trénsfe.r.the 1.1 8. acre right-of-way ..
vested in the West Virginia Department of Trénsportation fo' the Romanos.

| Under the statute, the oniy way that the appellants herein could be construed to be principle
abuiting land owners was for them to be the originai persons from Who_m the propef‘ry was taken, thé
surviving spouse of such person or a descendent of sgch Persor. Had the legislature intended to
include assignees of the three classes set fdrth mn §17-2A-19, if could have easily chosen fo do S'O;
As this language is not included in the statute, the Zimmerers'are not entiﬂéd. tﬁ assert that they are
principle abutting land OWners. The commissioner cannot by rule or otherwis¢ expand this statutory
definition to include assignees of the original o'wners_o Furthermore, as the Zimmerers acquired
nothing in the _quitciaim der_:ds from the.HiH h.eifs, even had the legislature provided for assignees
of the‘ original land owners. as the class to be given preference, fhey Wétlld not have been entitled o
this classification. |

The Zimmerers argument is that as “abutting land owners” they were entitled to a right of
first refusal as to the excess right-of-way held by the D.i{ri_sion_. However, this argument by the

: Zimmerers clearly ignores the meindates of § 17-4-47(4)(b) of the Code which basically ensures that
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all owners of reél propei'ty abutting upon any existing state highway have aright of reésonabie means
of ingress to énd egress fr-om such highway. It also ignores thét under their.theory, the Romanos are
likewise prmc1pa1 abutting 1andowners Also the argument by the appeHants in this case that the
r1ght of-way at issue here was contiol ed access right-of-way furthe“ does not apply The aC“""-
gamed by the Romanos by virtue of the deed from the West Virginia Department of Transportation

" wasnotto US Route 19, 4 controlled access highway, but rather to a feeder roadway to U.S. Route
19 and thus was noﬁ-controllc& access right-of-way.”

(D) THE CIRCUI_T ' COURT ' PROPERLY RULED THAT THERE WERE NO
GENUINE ISSUES OF MATERIAL FACTS & EXISTING FOR JURY
DETERMINATION IN GRANTING SUMMARY JUDGMENT H\T FAVOR OF
THE ROMANOS

A motion fc_)r summary judgment should only be 'g_féntec_l when it is clear that there is no
genuine issué of fact to'be;' tried and inquiry to determine the facts is not.desirabl:e to clarify the
appliéations of law. 'Aefna Cas. & Sur..Co. v. Federal Ins. Co. of New Yo;f'kB 148 W.Va. 160, 133.
S.14.2d 770 (1963) The pé.rties in this case agreed to submit their respectiye motions for summary
judgmenf. In fact, the parties participated with tﬁe couﬁ in fashioning the legal issues remaining
Vin the case to be determined.by the Court. Thus, as ﬂ'l.'e pérties participated .in this process without
objection and filed théir respective-motio.ns for summary judgmeﬁt, cléarly the pérties acknowledged
that there were no genuine issues of fact _t(') be determineci. Ohly after the Zimnﬁerers lost their
motion for sumniary judgmént did they argue that Ithefe were rémaining issues of fa.c.t_ to be
determined in this case. Prior to that ruling, they had asserted in their own motions for sﬁmmary-

judgment that there were no genuine issues of fact remaining in this case. Asthey asserted that there

7 See Exhibit No. 1 to Roinanos’ Second Motion for Summary Judgment.
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were no genuine issues of fact, they should not be 1.10'*\«\./ a_lldwed to argue otherwise after losing on
théir mqt’ion. Further, the fact that the Céuﬁ; did not consider the affidavits submitted by the -
appellantg in support of fheir motion for smnmdry judgment on the issue of the title to the seryient
20._29 acrés wWas pi'oper given the rules of const_rﬁctidn- set forth in Weekly. .The Court cléarly'
concluded based upon areading of the entire document either that an ambi guity did not exist and that
the deed cénveyed to Greenwood Timber, the Romanés_ predecessor, 85.65 acres resérving only
| 20.29 aéres of right-of-way previoﬁsly vesfed in the West Virginia Department of Highways or ‘_tha'.t |
the deed contained an ambiguity and constmed such ambiguity agaiﬁst the grantors therein, the Hﬂl :
heirs. Either way, there were no genuine issues pf fact existing a_nd only matters of law to be
determined by the Court,

Aifernativeiy, bad there Been geﬁujne issues of fact existing in this case, the appellants
objections were w.aived'when they participated in fashioning the issues of law with the court and
filed their motion .for summary judgment. | |

V. CONCLUSION

Based upon the fofe going, the Circuit Court of Nicholas C.ounty properly concluded that the
deed from the Hill heirs té Greenwdod Timber conveying 82.65 acres resérv_ed only the 20.29 ac:r;_efs
of right-of-way previously vested in the West Virginia Departnﬁent of Highways. Asthe deed from
the Hills heirs to Greenwood Timber transferred aﬂ the estate owned by the Hill heirs, they were
vested with ﬁothing o subsequently transfer to the appellant, Ann Morgan Zimmerer. This is
reflected bjf virtue of their use of quitclaim deeds. It is important to note that the quitclaim deeds.
executed by the Hill heirs were prepéred by Ann Zimmmeret. T_he quitclaim deed signified the Hill

heirs claimed nothing and by virtue of their deed to Greenwood Timber, in actuality owned nothing
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to transfer to Zimmerer. Consequently, these quitclaim deeds ?ested no rights in Ann Morgan
Zimmerer to claim eithef_ as an abutting_ land ownér or.pi"inciple. abutting land owner any rights
prefer_ential to those of ‘fhe .Romanos in this case. This Commissioner of the. West Virginia
Department of Transportation, Div_ision of Highways, recognized that the department had a statutory
obligation to provide access to fhe public highway to the Romanos' and did not abuse its discretion
‘intransferring 1.18 acres of exéess rightwof-wéy to _them. In Iight of fhe s-tafutory provisions and case
laﬁf lproviding for the diépos_al of excess righf-of»way and the sfatutofy mandate to provide the
Romanos with éccess to ﬁ;he public highway, clearly the Cormnissionc_r used sound discret-ibn in
conveying -samé to the Romanos:. | |

However, should the Coﬁrt coﬂclude_ that the circuit court below erred in. determining that

the Zimmerers own no interest in the 20.29 acres servient estate, then clearly the excess i ght-of-way

is necessary for public road purposes to provide the Romanos with access to the public highway.,

Therefore, if said excess. right-of-way is. necessary for public highway purposes, th¢ West Virginia
Department of Transportaﬁon,-Division of Highways, cannot dispose of same and the Zinumerers
.canﬁot acquire the property; Consequently, their arguments afe moot.

Based upon the forego_iné, the rulings of the Circuit Court of Nicholas County, West Virginia
are clearly not erroneous and are supported by the evidence in thi_s case.

Wherefofe, the appellees, Mark E. Romano and Robin J. Romano, pray that the Court enter
judgment denying the appeal of the a?pellants héréin and affirm the Order of the Circuit Court of
 Nicholas County, West Virginia, N |
MARK E, ROMANO and

ROBIN J. ROMANQO
By Counsel
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